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of leading professors and practitioners of international law who took 
part and for the value of the work done, and it had the unusual distinction 
of having as its presiding officers in succession, the Secretary of State, 
two former Secretaries of State, and the Secretary of Commerce and 
Labor. The Society may well be congratulated that in the first year of 
its organization it has more than justified its existence, and also has 
established just claims to speak with authority in carrying on the work 
which it has undertaken. 

At its annual business meeting the Society elected two honorary mem- 
bers, both men of distinction and standing in the world of International 
Law, Professor Thomas Erskine Holland, K. C, D. D., LL. D., and 
Professor Heinrich Lammasch, the latter on the nomination of the Chief 
Justice of the United States Supreme Court. 

The officers of the Society, elected for the ensuing year, are as follows : 

President 
Hon. Elihct Boot. 

Vice-Presidents 
Chief Justice Fuller, Justice David J. Breweb, 

Justice William E. Day, Hon. William H. Taft, 

Hon. Andrew Carnegie, Hon. Joseph H. Choate, 

Hon. John W. Poster, Hon. George Gray, 

Hon. John W. Griggs, Hon. W. W. Morrow, 

Hon. Eichard Olney, Hon. Oscar S. Straus, 

Hon. Horace Porter. 

Chandler P. Anderson, Treasurer. 
James Brown Scott, Recording Secretary. 
Charles Henry Butler, Corresponding Secretary. 

THE GROWTH OF INTERNATIONAL LAW UNDER A PERMANENT COURT OF 

ARBITRATION. 

As stated in the opinion of the United States Supreme Court delivered 
by Mr. Justice Brewer in the recent case of Kansas v. Colorado, in 
referring to the jurisdiction of that Court, " International law is no 
alien to this tribunal"; and the questions decided in that case are of 
peculiar interest in their relation to the developments of international 
law under a permanent Court of Arbitration. It will appear from an 
examination of the opinion in the case, which is quoted at some length 
among the judicial decisions in this issue, that although the Court took 
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jurisdiction of the controversy between Kansas and Colorado by virtue 
of the judicial power conferred upon it under the Constitution, yet in 
effect it sat as a tribunal of arbitration between two independent sover- 
eignties, and in the decision of the case applied not the statute law of the 
Federal Government, for it was distinctly held that the matter was beyond 
congressional jurisdiction, nor the local law of either State, but, in the 
language of the opinion, " what may not improperly be called interstate 
common law ", which, if established by an international tribunal, would 
be called the common law of nations. 

The question at issue, as stated in the opinion, was 
whether Kansas has a right to the continuous flow of the waters of the Arkansas 
River, as they existed before any human interference therewith, or Colorado the 
right to appropriate the waters of that stream so as to prevent that continuous 
flow, or that the amount of the flow is subject to the superior authority and 
supervisory control of the United States? 

On the question of national control it appeared that the navigability 
of the Arkansas Eiver was not affected, and it was held that the reclama- 
tion by irrigation of the arid lands of the States was not one of the 
enumerated or implied powers of Congress. The argument urged in 
support of such a power by the Federal Government, which intervened 
in the case, that there are 

legislative powers affecting the nation as a whole which belonged to, although 
not expressed in the grant of powers, 

was disposed of as in direct conflict with the doctrine that this is a 
government of enumerated powers. 

Notwithstanding this lack of federal jurisdiction over the question 
so far as Congress is concerned, the Supreme Court held that its own 
jurisdiction extended under the Constitution to the matter in controversy. 
The opinion points out the significant difference in the grant of powers 
to the legislative and to the judicial branches of the government, show- 
ing that, on the one hand, there is no general grant of legislative power, 
all legislative powers which are granted being denned, and, on the other 
hand, that there is no limitation or enumeration of the judicial powers 
granted and that such grant comprises the entire judicial power of the 
nation. On this point it is said in the opinion — 

when the judicial power of the United States was vested in the Supreme and 
other Courts, all judicial power which the nation was capable of exercising was 
vested in those tribunals, and unless there be some limitations expressed in the 
Constitution, it must be held to embrace all controversies of a justiciable nature 
arising within territorial limits of the nation, no matter who may be the parties 
thereto. 
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The opinion then proceeds to point out that although each State has 
full jurisdiction over waters and the beds of streams within its own 
borders and 

may determine for itself whether the common-law rule in respect to riparian 
rights or that doctrine that obtains in the arid regions of the West of the 
appropriation of the waters for the purposes of irrigation shall control, 

yet neither State can impose its own policy on the other, and Congress 
cannot enforce either rule on any State. But, as stated in the opinion, 

it does not follow, however, that because Congress cannot determine the rule 
which shall control between the two States, or because neither State can enforce 
its own policy upon the other, that the controversy ceases to be one of a 
justiciable nature or that there is no power that can take cognizance of the 
controversy and determine the relative rights of the two States. 

Jurisdiction over the parties and the subject-matter having thus been 
established, the question of what system or principles of law must be 
applied in deciding the mutual rights of the parties still remained to be 
determined. The situation presented is a close parallel, if not identical, 
with the submission of a controversy by two independent nations to an 
international arbitration tribunal for settlement. Legislative control 
being eliminated, the Court was obliged to turn elsewhere for the law 
to be applied, and after an examination of its international and common- 
law authority and jurisdiction, the opinion asserts the right of the Court 
to itself determine what law shall be applied and to establish the princi- 
ples of law governing interstate controversies. Its power to sit as an 
international tribunal, if necessary, and to ascertain and determine the 
principles of international law is shown; and it is further shown that a 
common law between States may be developed, with respect to which, as 
between individuals, there must be a first statement of each principle. 
In the language of the Court, 

as it does not rest on any statute or other written declaration of a sovereign, 
there must, as to each principle thereof, be a first statement. Those statements 
are found in the decisions of the Courts, and the first statement presents the 
principle as certainly as the last. Multiplication of declarations merely add 
certainty. 

The fact that this power to determine the justice of interstate disputes 
had been exercised by the Court in a variety of instances is adverted to, 
and it is shown that whenever the action of one State 

reaches through the agency of natural laws into the territory of another State, 
the question of the extent and the limitations of the rights of the two States 
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become a matter of justiciable dispute between them, and this Court is called 
upon to settle that dispute in such a way as will recognize the equal rights of 
both and at the same time establish justice between them. 

The Court then uses the significant language referred to above : 

In other words, through successive disputes and decisions, this Court is prac- 
tically building up what may not improperly be called interstate common law. 

In arriving at the principles to be applied in the settlement of this 
controversy the Court holds that it 

is not limited to the simple matter of whether any portion of the waters of the 
Arkansas is withheld by Colorado, 

but must consider the effect of what has been done in each State, and 
that the dispute must be so adjusted as to secure so far as possible to 
Colorado the benefits of irrigation without depriving Kansas of the right 
of the like beneficial effects of a flowing stream. It is recognized never- 
theless, that the Court has not authority to make a contract between two 
States, and that 

Colorado could not be upheld in appropriating the entire flow of the Arkansas 
River, on the ground that it is willing to give and does give to Kansas something 
else which may be considered of equal value. 

The cardinal rule of equality of right between States is adopted and at 
the same time it is held that each State in its relations to others is to 
some extent bound by the principles to which it is committed under its 
own laws. Thus, as Kansas is shown under the decisions of its Courts 
to recognize the right of appropriating the waters of a stream for the 
purpose of irrigation, subject to the condition of an equitable division 
between the riparian proprietors, the Court is of the opinion that 

she cannot complain if the same rule is administered between herself and a 
sister State. And this is especially true when the waters are, except for domestic 
purposes, practically useful only for the purposes of irrigation. 

The underlying principle adopted by the Court as controlling in this 
case is the right of equitable division of the waters between the States and 
in applying this principle, the Court sifts out from a mass of evidence, 
the ascertained and anticipated benefits and detriments throughout the 
whole course of the Arkansas Eiver, resulting from the use of its waters, 
and finds that in Colorado great benefits are derived from the present 
uses for the irrigation of arid lands and that in Kansas the diminution 
of the flow of water on account of the uses for irrigation in Colorado 
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has worked some detriment. In the opinion of the Court, however, the 
withdrawal of water in Colorado is not excessive, and the detriment 
resulting in Kansas is not sufficiently extensive to overbalance the wide- 
spread benefits in Colorado. The Court holds, therefore, 

that equality of right and equity between the two States forbids any interference 
with the present withdrawal' of the water in Colorado for the purpose of 
irrigation. 

Eecognizing, however, that the equities might change with changed 
conditions and that some readjustment may be necessary in the future, 
the Court says in conclusion: 

At the same time it is obvious that if the depletion of the waters of the river 
by Colorado continues to increase there will come a time when Kansas may 
justly say that there is no longer an equitable division of benefits and may right- 
fully call for relief against the action of Colorado, its corporations and citizens 
in appropriating the waters of the Arkansas for irrigation purposes. 

The bill is dismissed, therefore, but 

without prejudice to the right of the plaintiff to institute new proceedings when- 
ever it shall appear that through a material increase in the depletion of the 
waters of the Arkansas by Colorado, its corporations or citizens, the substantial 
interests of Kansas are being injured to the extent of destroying the equitable 
apportionment of benefits between the two States resulting from the flow of the 
river. 

Not the least of the advantages of a permanent court of arbitration is 
its ability, as here illustrated, to leave open any questions depending 
upon future developments and to readjust from time to time, as circum- 
stances may require, the rights of the parties. 

THE ASSASSINATION OF GENERAL BARILLAS. 

On the seventh of last April, in the City of Mexico, General Barillas, 
a distinguished citizen of Guatemala, formerly President of that State, 
was assassinated by one of his own countrymen. The wanton taking of 
human life is always a distressing thing, and the stealth and cowardice 
which in this case attended the act, heightened the sense of outrage 
against those who were parties to the crime. When, therefore, it was 
found that the murder of General Barillas was for political reasons and 
possibly at the instigation of high officials of his own government, the 
Mexican Government was greatly aroused, and consequences more 
serious than the mere punishment of the assassins for a time were 
threatened. 



